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ORGAN DONATION AFTER MEDICAL
ASSISTANCE IN DYING

Medical aid in dying (MAID) is now legal in Canada,
under certain conditions. Since the legalization of
MAID, one issue that has arisen is whether a person
choosing to undergo MAID may also donate organs
and fissues if the person so wishes.! There have been
documented cases of organ and/or tissue donation
after MAID in several Canadian provinces.?

Since MAID is new and remains controversial in
Canada, the possibility of combining MAID with organ
donation is likely to also be controversial. The purpose
of this Fast Fact is to set out background information
and to summarize some of the issues of potential
controversy.
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FAST FACT:

ORGAN DONATION AFTER
MEDICAL ASSISTANCE IN DYING

TERMINOLOGY

Voluntary euthanasia — Voluntary euthanasia is the administration
of a substance to a person at their own request, to bring about
their death. As discussed below, it is medically and legally
possible to proceed with organ donation following death as @
result of voluntary euthanasia in some situations.

Assisted Suicide — Assisted suicide is the prescription or provision
of a substance to a person at their request so that they may
self-administer the substance to bring about their death. Organ
donation would not generally take place in this context since the
timing and location of death would not be known or controlled in
a medical setting.

Medical Assistance in Dying — This phrase is used in the federal
law to refer to both voluntary euthanasia and assisted suicide. In
practice, one or both methods may be available in a specific
jurisdiction. Most MAID deaths in Canada have been voluntary
euthanasia.
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WHAT ARE THE APPLICABLE LAWS?

There are several laws that are relevant to this question. This is
because the criminal law is a matter of federal jurisdiction in
Canada, and Parliament’s amendments to the Criminal Code set
out an exemption from the criminal law for medical aid in dying in
specific circumstances.’

At the same time, the regulation of health care is a matter of
provincial and territorial jurisdiction, and one province — Quebec -
has enacted a specific law regulating the provision of medical aid
in dying.* In addition, organ and tissue donation and transplantation
are also regulated under specific provincial and territorial laws.

The federal and Quebec laws differ in several ways. While the
federal law allows for MAID via voluntary euthanasia and assisted
suicide (see Box 1 above), Quebec permits only voluntary
euthanasia. However, they both restrict access to MAID to adults
citizens and residents who are competent to make medical
decisions, who have a serious and incurable condition, are in

an advanced state of irreversible decline in capability, and are
experiencing physical or psychological suffering that is intolerable
to them and cannot be alleviated in a manner acceptable to the
patient. In addition, the federal law restricts MAID to those whose
death has become reasonably foreseeable, and the Quebec law
restricts it fo those who are “at the end of life.”

MAID is not available for mature minors due to the legal restriction
to adults. It is also not available through an advance request
because the law requires capable consent to be reiterated at the
moment MAID is provided. Although the law does not exclude
people whose sole underlying condition is a mental iliness, most of
the fime these cases will not satisfy the eligibility requirements (e.g.
natural death has become reasonably foreseeable). The Council
of Canadian Academies conducted an independent review of
these three restrictions to MAID, which was delivered to Parliament
in December 2018 .°
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IS IT MEDICALLY POSSIBLE AND SAFE TO
DONATE ORGANS AND TISSUES AFTER MAID?

A guideline was published in June 2019 on
behalf of Canadian Blood Services, the
Canadian Critical Care Society, the Canadian
Society of Transplantation and the Canadian
Association of Critical Care Nurses to examine
the medical, legal and ethical issues around
organ donation from conscious and competent
donors, including those planning to access
MAID.¢

Important safety issues addressed in this
guideline relate to whether the illnesses suffered
by people seeking MAID would preclude
donation by posing too great a risk to fransplant
recipients. The majority of people seeking

MAID (75%) will have medical conditions that
are usually incompatible with donafion due to
the risk of disease tfransmission (e.g. cancer).
Those with neurodegenerative diseases or other
reasons for seeking MAID may be eligible to be
donors.’

Another important safety issue is the location
and timing of the donor’s death. Since organ
quality diminishes rapidly once the organ is no
longer receiving oxygen, it is important for the
organ to be removed from the donor as quickly
as possible after death. Therefore, a person
wanting to donate their organs after MAID will
need to die in a hospital setting, and the organ
donation surgery will be performed quickly after
death according to the protocol for donation

after cardio-circulatory death.
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DO PROVINCIAL ORGAN DONATION LAWS ALLOW FOR DONATION AFTER MAID?

Deceased organ and tissue donation is governed by organ donation laws unique to each province
and territory. The laws governing MAID are silent on organ donation and vice versa. From the

legal perspective, it is possible to proceed with organ and tissue donation after MAID as long as the
requirements of the organ donation laws are met. Three such requirements are:

Consent — Consent to organ and tissue donation must be given by the donor directly
(or by a substitute decision-maker) in accordance with the laws' requirements. (Note
that consent to MAID must be given by the donor directly and cannot be given by @
substitute decision-maker, however.)

Determination of Death — Death must be determined in accordance with the relevant
provincial or territorial law. For example, Ontario’s law states that death must be
determined “by at least two physicians in accordance with accepted medical
practice.”®

' Separate teams — The physician(s) who declare death may not participate in the
transplant procedures or have any association with the fransplant recipient in order to
avoid any conflict of interest.!
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ETHICAL AND PRACTICAL CONSIDERATIONS IN ORGAN DONATION AFTER MAID

AUTONOMY AND CONSENT

Consent to MAID should be informed and voluntary. One of the key controversies over MAID in Canada has
been the fear that vulnerable people will be induced, directly or by neglect, to seek MAID as a solution to their
suffering. The addition of a possible societal benefit to the choice of MAID — in the form of increased organ
donation — might add to the concern that vulnerable people may be encouraged to proceed with MAID by
the sense that they should do so in order to benefit others.

People seeking MAID will be conscious and competent to give informed first person consent to organ
donation. In fact, they are better able to give informed consent to organ donation than most people who
often register to donate organs after their deaths with little detailed information about organ donation.
However, care must be taken to ensure that the decisions to seek both MAID and to donate organs are
voluntary. One way to do this is to clearly separate the teams providing MAID counselling and procedure from
those discussing organ donation.

One concern is that the opportunity to change one’s mind about MAID should be preserved. It is possible that
patients who are assessed for organ donation may feel compelled to continue with both MAID and donation
due to the investment of time and resources in preparing for the donation and fransplantation. Patients should
be reassured that they may change their minds at any time about MAID, notwithstanding any preparations
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CAN YOU DIRECT YOUR DONATION
AFTER MAID?

It is possible to imagine situations in which
a person may seek MAID in order to be
able to donate to a relative waiting for

a fransplant. Some provincial organ
donation organizations will allow a person
to specify the recipients for their donated
organs under some circumstances.' If
this is permitted in the context of MAID, it
is possible that a person may seek MAID
in order to benefit a family member. This
possibility may increase the concerns of
those who already worry that societal
and perhaps familial pressures may

drive vulnerable people to seek MAID.
On the other hand, a person whose
condifion makes them eligible for MAID
may derive psychological benefit from
saving a family member in this way. If the
Canadian law is changed to expand

the eligibility criteria, this issue about the
possibility of external pressures that lead
a patient to seek MAID will grow. Careful
interviewing about a patient’s motives for
MAID could help to clarify the existence
of external pressures related to organ
donation that may be influencing the
\pursui’r of MAID.
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FAST FACT:

SEPARATION OF DECISIONS REGARDING MAID AND ORGAN
DONATION

Donation is normally contemplated only after a person has been
declared brain dead, or a decision has already been taken to withdraw
life-sustaining therapies. This is to ensure that the possibility of organ
donation does not influence the end of life care provided to the patient.

Similarly, the decision regarding MAID should be taken prior to and
independently of the decision to donate organs. This will help to avoid
the risk or the perception that people are being persuaded to consent

to MAID in order to obtain organs for transplant. In addition, it will help to
avoid situations in which a person agrees to donate organs in the hope of
obtaining assistance in accessing MAID.'* As with other types of deceased
donation, it is imperative that the donor is declared dead by accepted
medical criteria before organs are removed for transplant purposes.

IMPACT OF ORGAN DONATION ON DONOR'’S END OF LIFE
EXPERIENCE

Many people seeking MAID might prefer to die at home. It is unlikely that
this will be possible for those who wish to donate organs, as death will
need to occur in close proximity to an operating room so that organs may
be removed swiftly before they are damaged due to lack of oxygen. In
addition, additional testing required for organ and tissue donation may
be needed and could delay the administration of MAID. These issues will
affect both the patient and his or her family, and should be part of the
informed consent discussion.
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SHOULD THE RECIPIENT BE
INFORMED THAT A DONATED
ORGAN WAS OBTAINED AFTER
MAID?

The concern with informing a
recipient is that those who are
strongly morally opposed to MAID
would not wish to benefit from

it, even at the potential cost of
their own lives. Presently, only
increased medical risks associated
with a particular organ must be
disclosed to recipients, while
medically irrelevant factors, i.e.
race, religion, or manner of death
are not disclosed. A policy of not
disclosing the reason for a donor’s
death would avoid distress for a
recipient who may feel compelled
to ask for the information if it is
available. Also, given that some
cases of MAID are covered by the
media, informing recipients about
a donor’s cause of death could
help them to find the identity

of the donor. One possibility to
address these issues would be

to permit those waiting for a
transplant to register their refusal of
donations following MAID. In such
cases, the next eligible person

on the list could be offered the
tfransplant.
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SHOULD THE POSSIBILITY OF DONATION BE RAISED IF THE PATIENT DOES
NOT RAISE IT?

On the one hand, the promotion of patient autonomy and the possibility that
organ donation may provide comfort both justify informing patients of the
option to donate. On the other hand, patients may feel pressure to consent to
organ donation or may feel guilty if they refuse to donate because they wish to
pass away at home, for example. The system of organ donation relies on public
support, and so it will be important to determine whether the public perceives
it to be appropriate to ask patients undergoing MAID to donate organs. Some
members of the public would likely view this as a way to offer patients an
opportunity to leave a legacy at a difficult time, while others might regard it as
exploiting a vulnerable person. It would perhaps be less worrying to raise organ
donation, after the decision regarding MAID is taken, with patients known to be
registered as posthumous organ donors. Different provinces in Canada have
differing policies on this issue with some asking all those approved for MAID who
are medically appropriate to consider organ donation, and others offer donation
only when the issue is first raised by the patient.

J

N

CONSCIENTIOUS OBJECTION BY PHYSICIANS

Some physicians are opposed to MAID, and are unwilling to participate in
MAID or to refer a patient to another physician willing to provide MAID. Some
provincial regulatory bodies such as Ontario’s CPSO oblige physicians to refer
patients to another physician in these cases.™ Similarly, some physicians may
perceive the removal of organs for transplant after MAID to indirectly implicate
them in the process of MAID. At the same time, the refusal to proceed with an
otherwise medically suitable donation would deny the donor the psychological
benefits of donation and would deny recipients life-saving transplantation. As
stipulated in provincial regulations and in the CMA'’s directive, the physician’s
conscientious objection has to be honored. However, the physician has a duty
of non-abandonment towards his patient. Since organ donation after MAID is
a planned procedure, it is probably possible for the provincial organ donation

the first surgeon refused to do so on the basis of a conscientious objection.
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